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STATEMENT OF THE CASE.

This was a suit commenced by the Appellant as

plaintiff in the District Court for the Territory of

Alaska, Fourth Judicial Division, against Nellie

Thompson, the Appellee, and Jesse Noble as defend-

ants, to quiet title to Creek placer claim No. 6 above

discovery on Cleary Creek in said Territory and

Division. There were two women in the case, be-

tween whom there was no love lost—one Rose Rick-

ard, housekeeper of the defendant Jesse Noble and



the other Nellie Thompson, formerly wife to Jesse

Noble (Tr. 67, 77, 78).

The Complaint was in the usual form, merely

asserting title and possession, adverse claims to the

ground in controversy and calling on the defendants

to exhibit the same (Tr. 2). To the Complaint the

defendant Nellie Thompson responded with a sep-

arate answer and cross-complaint consisting of a

general denial and an affirmative plea that at all

times mentioned therein she and her co-defendant,

Jesse Noble, had been and were the owners of said

No. 6 claim and that Rose Rickard's assertion of

title thereto was baseless and the result of collusion

between herself and the defendant Jesse Noble. The

prayer asked for relief against the plaintiff and

Jesse Noble, co-defendant (Tr. 7). The reply to the

answer and cross-complaint (Tr. 8) denied the

validity of the deed of Jesse Noble to Nellie Noble,

now Nellie Thompson, of date October 22d, 1907,

and also plead failure to perform the necessary assess-

ment work on the ground for several years prior to

October 19th, 1931, but was attacked successfully by

motion, resulting in the filing of an amended reply

in which it was admitted that the assessment work

had been done on the claim (Tr. 11, 12) and the same

was introduced in evidence by the defendant Nellie

Thompson as amounting to such an admission. A 2d,

3d and 4th amended reply was filed by plaintiff, and

the trial was had on the complaint, answer and cross-

complaint and 4t}i amended reply, but neither the 2d,



3d or 4th amended reply appear in the transcript.

The defendant Jesse Noble made default as to the

complaint (Tr. 41) and the answer and cross-com-

plaint of the defendant, Nellie Thompson (Tr. 43)

and at the trial was the plaintiff Rose Rickard's prin-

cipal witness, practically her only witness.

Formal findings of fact and conclusions of law were

signed and recorded and judgment and decree entered

thereon (Tr. 26, 36). No Bill of Exceptions was pre-

pared or sig-ned, although the court did discuss the

evidence quite fully in a typewritten opinion (Tr.

66-87). The issues tendered by the pleadings were

the title and possession of the No. 6 mining claim and

no one can tell from this record whether the ground

in controversy was or is of the value of $25.00 or

$2500.00, nor would its value have been disclosed had

all the evidence been preserved by a Bill of Excep-

tions. As pointed out above, the 4th amended reply

is not brought to this court by transcript and it would

seem impossible for a reviewing court to pass on any

of the assignments of error discussed by the Appel-

lant's attorney.



ARGUMENT.

THE MINING LAWS OF THE UNITED STATES
CONTEMPLATE THE DOING OF THE AN-
NUAL ASSESSMENT WORK ON EACH
UNIT OF LOCATION—THAT IS ON THE
20 ACRE SINGLE LOCATION AND THE 160

ACRE ASSOCIATION.

I.

The Appellant seeks a decision by this court to the

effect that when a 20 acre placer claim is divided into

segments by conveyances, each divided part becomes a

separate mining claim on which annual assessment

work of the value of $100.00 must, to prevent for-

feiture, be performed by each owner of such part.

This question is not presented by this record for the

reason that, even though No. 6 claim was at one time

divided into the upper and low^er divided halfs, yet

the description in the defendant Nellie Thompson's

deed of an undivided one-half of the lower half and

the deed of the Albisini estate to Jesse Noble of an

undivided % interest in that claim as found by the

court in finding No. 1 (Tr. 27) show that all thought

of treating the claim as a divided property had been

abandoned. But waiving this for the sake of the

argument and meeting the question squarely on its

merits, the Appellee maintains that the position and

theory of the Appellant is palpably wrong.

The mining law does not require $100.00 worth of

work and improvement on each segment of a divided



20 acre placer claim. What little authority on the

subject can be found in text books and the decisions

of courts is not altogether satisfactory and it would

seem that a court in its adjudication of the question

would necessarily have to be guided largely by the

general spirit and intent of the mining law and

especially by Congressional recognition, if any, of

some one view of the applicable law as compared with

another and different one.

The mining law fixes 20 acres as the unit of a single

location and 160 acres as the unit for association

claims. The requirement as to assessment work was

tied to and had sole reference to the units of location,

20 acres and 160 acres and the performance of $100.00

worth of work and improvement on either unit safe-

guarded it from forfeiture. It is impracticable and

impossible to refer assessment work on mining claims

to the changing condition of the title thereto, that is

whether owned in common or segments. If, when the

title to a mining claim becomes vested in different

persons in divided parts each segment becomes a sep-

arate, individual mining claim, then in order to

legally accomplish such a result, would it not be neces-

sary to make discovery, mark boundaries and record

a certificate for each segment?

The Congress of the United States has recognized

the "unit theory" in relation to annual assessment

work on mining claims in Alaska. By the Congres-

sional Act of August 1, 1912, (Comp. Laws of Alaska,

sec. 129a, p. 145, 37 Stat. L. 242) in providing for
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an Association Claim of 40 acres, it was assumed that

under the law as then interpreted and in the absence

of legislative change, the doing of $100.00 woi-th of

work on the 40 acre association would satisfy the law,

so Congress proceeded to and specifically did change

the former rule by requiring $100.00 worth of work

on each 20 acres or major fraction of such 40 acre

association. This Act negatives the idea that the

owners of a 20 acre placer claim could by contract

among themselves, divide the title thereto into parts

or segments and create an obligation on the part of

the owners of each divided part to perform $100.00

worth of assessment work on each segment. On the

contrary it makes permissible the argument that such

an obligation could only be brought into existence by

an Act of Congress.

The owner, if an individual or co-owners if many,

of a 20 acre placer claim, by everybody's opinion, can

safeguard the title by doing $100.00 worth of work on

the claim during each assessment period. According

to Appellant's theory the owner of a possessory right

to a placer claim, the ultimate title to which is in

the United States, could, by signing some pieces of

paper called Quit-Claim deeds, divide the claim into

half's and require $200.00 worth of assessment work

or three parts with $300.00, four parts with $400.00

or even thirteen divided parts, 100x660 feet in dimen-

sion calling for $1300.00 in assessment work for each

period on a 20 acre placer claim. Did Congress say

this last? No. Is it possible that individual owners



of mining claims have the power to make such a

radical, absurd and unjust change in the laws of the

United States on the subject of annual assessment

work on mining claims as Appellant's interpretation

leads to?

The owner of a divided part of a mining claim

holds fast to the validity of the original entity or

mining location and is obliged to do so as the founda-

tion and basis of his right and title to the segment.

If the original location became forfeited or non-ex-

istent for any reason that would undermine and des-

troy his title and right to the divided part. Owners

of divided parts of a mining claim have this much in

common—they are driven by force of circumstances

to assert and defend the validity of the original loca-

tion and its continuity, because that is the source from

which they derive right and title to the segment.

Mr. Morrison (Mining Rights 97, 13th Ed.) says the

owners of divided parts of a mining claim are co-

owners within the meaning of the United States min-

ing laws on the subject of annual assessment.

Agreements and understandings between co-owners

of mining claims or owners of different parts, could

or might create obligations among themselves as in-

dividuals, but the suggestion that such agreements

and understandings would have the effect of chang-

ing or influencing the interpretation of the mining

laws of the United States on the subject of assessment

work, is untenable. The theory advanced by the
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Appellant in this case leads to a labyrinth of contra-

dictions and uncertainties.

Castle V. Patterson, (Calif.) 122nd Pac. 950;

Morrison's Mining Rights, pp. 97, 98 (13th

Ed.).

ASSESSMENT WORK ON ONE OF SEVERAI.
CONTIGUOUS PLACER CLAIMS FOR THE
BENEFIT OF ALL, PROTECTS ALL OF
SUCH CLAIMS WHETHER THERE BE
ONE OR MANY OWNERS.

II.

The defendant Jesse Noble was the owner of 8 and

7 above on Cleary Creek and claimed to be the sole

owner of No. 6 by ignoring the title of Nellie Thomp-

son, the Appellee, and was in fact the owner of an

undivided % interest in the latter claim (Tr. 27—find-

ing of fact No. 1). This, of course, qualified him

to do the assessment work on the 3 claims in any

manner recognized by the mining law. The only

practical way of mining the 3 claims by the open cut

hydraulic method (the only one available to him) was

by constructing a mining ditch with the intake on 8

—

carrying the water down to the upper end of 6

—

thence pipe it to the lower end of 6—then work up-

stream. This is what he did do, and in that way per-

formed the required representation work on the 3



claims for the periods ending July 1st, 1930 and 1931

(Tr. 72, 73).

Love et al. v. Mt. Oddie United Mines Co.,

(Nev.) 184tli Pac. 921 (Syl. 3), 922 Col, 2,

923 Col. 1.

Smelting Co. v. Kemp, 104th U. S. 636, 26th

Law Ed. 875.

Copper Mountain etc. Co. v. Butte & Corbin

Consd. etc. Co., (Mont.) 104th Pac. 540 (Syl.

1) 541, Col. 2.

Utah Standard Min. Co. v. Tintic Indian Chief

Min. etc. Co., (Utah) 274th Pac. 950, Col. 2.

1st Snyder on Mines, sec. 498.

Mielich et al. v. Tintic Standards Min. Co.,

(Utah) 211 Pac. 686, Col. 2.

Book V. Justice Min. Co., 58th Fed. 106 (Syl.

9); Morrison's Min. Rights, 102 (13th Ed.).

WHERE A STRANGER ATTEMPTS TO RELO-
CATE A MINING CLAIM IN COLLUSION
WITH A CO-OWNER AS AGAINST AN-
OTHER CO-OWNER, WITH THE PURPOSE
OF DEFEATING THE TITLE OF SUCH CO-
OWNER, SUCH ATTEMPTED RELOCA-
TION IS VOID.

III.

The District Judge in his typewritten opinion (Tr.

77, 78) found as facts:

"Plaintiff, Mr. Noble's closest neighbor for

years and admittedly his housekeeper at times,
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also went to a lawyer who had theretofore been

Noble's legal advisor for advice as to assessment

work on these claims and received the same ad-

vice as had been given Noble, with the additional

instruction that she should relocate No. 6. Plain-

tiff and Jesse Noble lived on Dome Creek, two

miles and over a mountain from No. 6, but

shortly after visiting the lawyer she went to

Cleary Creek and there staked No. 6."

And again, at page 86 of the Transcript:

"It is also urged by defendant Thompson that I

should find that her co-tenant, Jesse Noble and the

plaintiff conspired to defraud defendant Thomp-
son of her interest in No. 6 and that plaintiff

does not come into a court of equity with clean

hands. In the face of the testimony of plaintiff

and Jesse Noble to the contrary, I am very

strongly of the opinion that prior to plaintiff's

attempted location of 6 they had an understand-

ing about that location and that plaintiff made
her attempted location at the instance of Noble

and with some understanding that he should

share in the ground after location. The terms of

that understanding are not before me and my
belief that it existed is wholly based on circum-

stantial evidence that does not tend to reveal the

exact or approximate tei*ms of that understand-

ing. * * * I am satisfied that plaintiff and

Jesse Noble welcomed any construction of the law

that would deprive Nellie Thompson of her in-

terest in No. 6."
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The last clause in the opinion (Tr. 87), with rare

lack of logical continuity and consistency, reads:

"But I do not find that plaintiff has come into

court with unclean hands."

This last sentence, however, is nothing better than

an abstraction and conclusion which does not in any

sense follow from the concrete facts quoted above,

demonstrating collusion between the plaintiff and

Jesse Noble. The Montana court, in Largey v. Bart-

lett et al., (Mont.) 44th Pacific 962, 965, Col. 2, had

a case before it in which the facts were almost identi-

cal with the case at bar, wherein that court held the

attempted relocation void.

The Court in the second finding of fact (Tr. 29) in

stating the condition of the title to the No. 6 claim

finds:

"That at the date of the commencement of this

action, ever since and now, the title to the said

mining claim was and is held and owned in the

following proportions: The defendant Jesse

Noble was and is the owner of the upper half of

said claim number 6 above on Cleary Creek, and

the said Jesse Noble and defendant Nellie

Thompson each own an undivided half of the

lower half of said claim, and the plaintiff Rose

Rickard had and has no title thereto of any kind

or description."

It is impossible to tell from this record whether the

court in making that finding based it solely on the

fact that the assessment work had been done on No.
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6 for the assessment periods ending July 1, 1928, 1929,

1930 and 1931 and hence was not open to relocation

or whether the court in part at least rested the said

finding upon the issue of collusion tendered by the

defendant Nellie Thompson, to-wit: that the said at-

tempted location of that claim by the plaintiff, Rose

Rickard, was a result of conspiracy and collusion

as between herself and the defendant Jesse Noble,

having for its purpose the destruction of Nellie

Thompson's title to her interest in the said ground.

(Tr. p. 6, par. 2.) On this phase of the case I quote

the following authorities

:

2d Lindley on Mines, section 450.

Cook et al. v. Klonas, 164 Fed. 529 (538 hot-

torn).

Morrison's Mining Rights, page 87.

Tweedy et al. v. Parsons et al., 19th Pacific

(2d) 497.
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THE STATUTE OF FRAUDS HAS NO APPLI-
CATION TO EXECUTED CONTRACTS BUT
IS CONFINED SOLELY TO EXECUTORY
ONES.

IV.

The Court in the first finding of fact (Tr. 28)

found as a fact that at the time Jesse Noble conveyed

the undivided half of the lower half of 6 to his then

wife, Nellie Noble, now Nellie Thompson, he agreed

as part of the consideration in that transaction to

protect her title thereto in the matter of annual as-

sessment work, as long as she continued to own and

hold it, so that no question of the statute of frauds

could possibly arise in relation to that.

Respectfully submitted,

Louis K. Pratt,

Attorney for Appellee.




